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ORDINANCE COVER SHEET 

 

Bill No. 2020-32     Ordinance No.  

 

“AN ORDINANCE AUTHORIZING A CONTRACT WITH DCBC, L.L.C. FOR A 

DEVELOPMENT ECONOMIC INCENTIVE ARRANGEMENT.” 

 

Filed for public inspection on ______________________.  

 

First reading _____ In Full; _____ By Title on  ____________________. 

 

Second reading _____ In Full; _____ By Title on __________________. 

 

Vote by the Board of Aldermen on ____________________: 

 

______ Aye; _____ Nay; ______ Abstain 

 

______ Approved by the Mayor on ____________________. 

 

______ Vetoed by the Mayor on _______________________. 

 

Board of Aldermen Vote to Override Veto on ______________________. 

 

_____ Aye; ______ Nay; ______ Abstain 

 

Bill Effective Date: ____________________.  
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Bill No. 2020-32                            Ordinance No.  

 

“AN ORDINANCE AUTHORIZING A CONTRACT WITH DCBC, L.L.C. FOR A 

DEVELOPMENT ECONOMIC INCENTIVE ARRANGEMENT.” 

 

Be it Ordained by the Board of Aldermen of the City of Bolivar, Missouri, as follows:  

 

Section I: The City is hereby authorized to enter into an agreement with DCBC, L.L.C. 

for a development economic incentive arrangement; with such contract and terms to be in 

the form attached hereto as Exhibit “A” and made a part hereof by reference.   

 

Section II: The Mayor and Aldermen and City Clerk are and at all relevant times were 

hereby authorized and directed to enter into an agreement as described above for and on 

behalf of the City.  

 

Section III: This Ordinance shall be in full force and effect from and after its passage by 

the Board of Aldermen and approval by the Mayor.  

 

 

                       __________________________________  

                       Christopher Warwick, Mayor  

 

ATTEST: 

 

 

_________________________________ 

Paula Henderson, City Clerk 
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ECONOMIC DEVELOPMENT INCENTIVE AGREEMENT 

 

This Economic Development Incentive Agreement (hereinafter referred to as the “Agreement”) is made 

and entered into to be effective on the _______ day of ___________________________, 2020, between 

the City of Bolivar, Missouri, a Municipal Corporation (hereinafter referred to as the “City”), and 

DCBC, L.L.C. (hereinafter collectively referred to as the “Developer”).  

 

WHEREAS, the Developer or one or more of Developer’s Affiliates will acquire and expects to develop 

certain real property located within the City of Bolivar, Missouri as generally set forth in Exhibit “A” 

attached hereto and made a part hereof by reference (the “Subject Property”) and has plans to make 

commercial improvements that will include public benefits/infrastructure improvements on the Subject 

Property.  The commercial improvements will provide a valuable catalyst for development in the City and 

increased tax revenues for the City; and 

 

WHERAS, in order to maximize the economic benefits that the commercial improvements can bring to 

the City, the City and Developer desire to enter into this Agreement; and 

 

WHEREAS, the City desires to offer certain development incentives to the Developer as allowed by 

Missouri law to promote the local economic development and stimulate business and commercial activity 

in the City; and 

 

WHEREAS, the Board of Alderman for the City has determined that by entering into this Agreement, the 

potential economic benefits that will accrue to the City under the terms and conditions of this Agreement 

are consistent with the City’s economic development objectives and that construction and continuous 

operation of the commercial improvements will further the goals for positive growth in the City.  In 

addition, the Board of Aldermen has determined that the incentives as set forth herein are appropriate 

means to achieve the construction and operation of the commercial improvements, which the Board of 

Aldermen has determined are necessary and desirable, and that the potential economic benefits that will 

accrue to the City pursuant to the terms and conditions of this Agreement are consistent with the City’s 

economic development objectives. 

 

THE CITY AND THE DEVELOPER 

MUTUALLY AGREE TO THE FOLLOWING TERMS AND CONDITIONS 

 

1.  Definitions:  The following terms are hereby defined for purposes of this Agreement: 

 

a. “Affiliate” means all entities, incorporated or otherwise, under common control with, 

controlled by or controlling the Developer.  For purposes of this definition, “control” means 

fifty percent (50%) or more of the ownership determined by either value or vote. 

 

b. “Agreement” means this Economic Incentives Development Agreement, together with all 

exhibits or schedules attached to the Agreement from time to time. 

 

c. “Commercial Improvements” means any improvements housing a commercial enterprise 

generating sales tax revenues and located on the Subject Property as shown Exhibit “A” 

attached hereto and made part hereof by reference.   

 

d. “Construction Costs” means construction costs (including materials and labor) directly 

expended by the Developer for the Public Benefits Improvements, and additionally will 

include amounts equal to the finance charges (interest and fees), if any, paid by the Developer 
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to service any financing obtained by the Developer to cover the costs of the Public Benefits 

Improvements.  

 

e. “Developer” means DCBC, L.L.C., or their successor or assigns. 

 

f. “Local Sales Tax” means the City’s local portion, allocated to the City’s general fund, that is 

received on all taxable sales occurred from the Commercial Improvements.  

 

g. “Public Benefits Improvements” means:  (i) extensions of water lines as necessary to serve 

the Subject Property; and (ii) extensions of sewer lines as necessary to serve the Subject 

Property; and (iii) a one-time extension and improvement to @@@@ avenue as deemed 

necessary by the Developer; provided that said improvements are constructed to completion 

during the term of this Agreement to City required specifications as exist at the time of 

construction of the same and that are ultimately accepted by the City. 

 

h. “Sales Tax Revenue” means the available Local Sales Tax, such as that presently in effect, as 

may be amended, resulting from sales taxes received by the City and collected by the 

commercial enterprises on sales transacted on the Commercial Improvements. 

 

2.  Term of Agreement:  The term of this Agreement will begin on the date that this Agreement has been 

executed by all parties hereto, and will continue for a term of one (1) year thereafter; provided that this 

Agreement may be renewed for additional terms by the agreement of both parties for successive periods 

of no longer than one (1) year at a time, and further provided that in any event this Agreement will not be 

renewed more than twenty-four (24) times after the initial term. 

 

3.  Developer Obligations: 

 

a. Construction of Commercial Improvements:  Developer will commence (or cause to be 

commenced) the construction of the Commercial Improvements at the Subject Property and will 

have obtained a building permit for the same on or before @@@@@, 20@@.  Developer in 

good faith represents that the anticipated completion of the Commercial Improvements and 

application for certificate of occupancy will be on or before @@@, 20@@, subject to normal 

construction delays and delays that are not yet anticipated by the Developer. 

 

b. Construction of Mandatory Public Benefits Improvements:  Developer will, in conjunction with 

and contemporaneously with the construction of the Commercial Improvements (and any other 

future construction at the Subject Property during the term of this Agreement that will be built by 

the Developer), construct the Public Benefits Improvements at Developer’s cost.  Upon payment 

of such costs, the Developer will itemize and certify the Construction Costs for such 

improvements and will deliver the same to the City Clerk.  Upon filing of the itemized and 

certified Construction Costs with the City Clerk, and upon the acceptance of the completed Public 

Benefits Improvements by the City, such costs will be eligible for repayment through Sales Tax 

Revenues to the extent as provided for in this Agreement.  It is understood by the parties that 

Public Benefits Improvements may be done in phases, and that any single Public Benefits 

Improvement will be “complete” upon completion of construction and acceptance by the City. 

 

c. Consideration of Optional Public Benefits Improvements:  Developer may, at any time during the 

term of this Agreement, propose for construction additional Public Benefits Improvements at the 

Subject Property for consideration by the City for acceptance (“Optional Public Benefits 

Improvements”).  In order for the costs of any Optional Public Benefits Improvements to be 

eligible for repayment through Sales Tax Revenues, the Developer must notify the City of its 
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plans for such improvements along with the reasonably anticipated and estimated costs for such 

improvements and the City must affirmatively vote to accept such improvements by ordinance.  

Optional Public Benefits Improvements may or may not be approved at the sole discretion of the 

City.  Thereafter, the Developer may construct the Optional Public Benefits Improvements at the 

Developer’s cost.  Upon payment of such costs, the Developer will itemize and certify the 

Construction Costs for such improvements and will deliver the same to the City Clerk.  Upon 

filing of the itemized and certified Construction Costs with the City Clerk, and upon the 

acceptance of the completed Optional Public Benefits Improvements by the City, such costs will 

be eligible for repayment through Sales Tax Revenues to the extent as provided for in this 

Agreement.  It is understood by the parties that Optional Public Benefits Improvements may be 

done in phases, and that any single Optional Public Benefits Improvement will be “complete” 

upon completion of construction and acceptance by the City. 

 

d. Performance Bond or Letter of Credit for Public Benefits Improvements:  As to all Public 

Benefits Improvements that will be accepted by the City (either because they are required by this 

Agreement or optional by ordinance), the Developer will post a Performance Bond or provide a 

Letter of Credit (LOC) (or both) in a total amount approved by the City’s Public Works Director, 

with performance bonds to be in a form approved by the City Attorney that will be conditioned 

upon the Developer’s completion of the improvements described therein and within time limits 

therein imposed.   

 

If a LOC is issued in conjunction with a Performance Bond; and further if the term for the LOC is 

initially less than the time for performance of the Developer’s obligations (whether as stated 

herein or by extension, if any, agreed upon by the parties); and further if it appears to the City that 

the LOC cannot or will not be renewed by the issuing party, then the City reserves the right to 

require the issuance of a new Performance Bond secured by a separate Surety (to be approved by 

the City) prior to the expiration of the LOC.  In the event that the Developer fails to provide such 

new Performance Bond upon the demand of the City and with sufficient time to allow the City to 

collect on the LOC, then the City may accelerate the deadline for Developer’s performance under 

this Agreement to five (5) days prior to the last date that the City can collect on the LOC; and the 

City may thereafter collect on the LOC as though the Developer has defaulted on this Agreement 

in the event that the Developer fails to complete its obligations under this Agreement prior to the 

accelerated deadline. 

 

e. Completion of Public Benefits Improvements:  The City may withhold any permits (including 

occupancy permits) for any improvement on the Subject Property (including the Commercial 

Improvements) until all then scheduled Public Benefits Improvements / Optional Public Benefits 

Improvements have been completed.   

 

4.  City’s Obligations – Local Sales Tax Rebate: 

 

Local Sales Tax Rebate:  Subject to the annual appropriations limitations and the possibility of early 

termination by the City’s Board of Aldermen as set forth below, the City will provide a rebate to the 

Developer equivalent to 100% of Sales Tax Revenues generated, and actually received by the City, from 

the Commercial Improvements for the sole purpose of reimbursement to the Developer of the 

Construction Costs of Public Benefits Improvements / Optional Public Benefits Improvements at the 

Subject Property.  The City will pay the rebates quarterly based upon the actual Sales Tax Revenues 

received by the City as reflected in the sales tax reports received from the State of Missouri, and the City 

will be solely responsible for determining and confirming the amount of the rebate, subject to cooperation 

from the Developer if necessary to obtain such information.  The rebate will be paid within sixty (60) 

days of the last report being provided to the City Clerk for the preceding applicable quarter.  The total 
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value of the rebate in this paragraph may equal but will not exceed the amount of Construction Costs for 

the said Public Benefits Improvements actually expended by the Developer during the term of this 

Agreement. 

 

Subject to the annual appropriations limitations and the possibility of early termination by the City’s 

Board of Aldermen as set forth below, the terms of this paragraph will survive the final renewal term of 

this Agreement until such time as the Developer has recouped the amount of Construction Costs for the 

said Public Benefits Improvements actually expended by the Developer during the term of this 

Agreement. 

 

The Developer agrees to cooperate with the City and to otherwise complete (or obtain from commercial 

entities within the Subject Property) any documentation, if any, necessary for the State of Missouri to 

release sales tax information pertaining to the Commercial Improvements before operations begin at the 

Commercial Improvements and during the term of this Agreement. 

 

NOTWITHSTANDING ANY OF THE FOREGOING PROVISIONS, IT IS UNDERSTOOD THAT 

THE CITY’S OBLIGATION TO REBATE SALES TAX REVENUE AS SET FORTH ABOVE IS 

FROM YEAR-TO-YEAR ONLY, AND THE CITY’S OBLIGATION IS SUBJECT TO AND 

CONTINGENT UPON ANNUAL APPROVAL AND APPROPRIATION BY THE CITY’S BOARD 

OF ALDERMEN, AND SUCH ANNUAL APPROVAL AND APPROPRIATION MAY BE 

WITHHELD BY THE BOARD OF ALDERMAN IN ANY GIVEN YEAR WITHOUT RECOURSE.  

THE DEVELOPER ASSUMES ALL RISK ASSOCIATED THE POSSIBILITY OF THE 

DISCONTINUATION OF SALES TAX REVENUE REBATES AFTER ANY GIVEN YEAR BY THE 

BOARD OF ALDERMEN NOTWITHSTANDING THE FACT THAT THE DEVELOPER MAY NOT 

HAVE RECAPTURED ALL OF ITS CONSTRUCTION COSTS.   

 

5.  Compliance with Government Regulations:  Developer will at all times fully comply with all 

applicable state, county and municipal codes and regulations, and with all federal codes and regulations, 

including but not limited to, all regulations from the U.S. Department of Labor Occupational Safety and 

Health Organization (OSHA). 

 

6.  Relationship Between City and Developer:  It is expressly understood and agreed that the Developer 

(and Developer’s employees, agents, and contractors) will not operate as an independent contractor or as 

an agent, representative or employee of the City.  Developer will have the exclusive right to control all 

details and day-to-day operations relative to the Commercial Improvements, Subject Property and 

improvements thereon and will be solely responsible for the acts and omissions of its officers, agents, 

servants, employees, contractors, subcontractors, licensees and invitees in connection therewith.  

Developer acknowledges that the doctrine of respondeat superior will not apply as between the City and 

Developer, its officers, agents, servants, employees, contractors, subcontractors, licensees, and invitees.  

Developer further agrees that nothing in this Agreement will be construed as the creation of a partnership 

or joint enterprise between the City and Developer. 

 
7.  Indemnification:  Developer, at no cost to the City, agrees to defend, indemnify and hold the City, its 
officers, agents and employees, harmless against any and all claims, lawsuits, actions, costs and expenses of any 
kind, including, but not limited to, those for property damage or loss (including alleged damage or loss to 
Developer’s business and any resulting lost profits) and/or personal injury, including death, that may relate to, 
arise out of or be occasioned by (i) Developer’s breach of any of the terms or provisions of this Agreement; or (ii) 
any act or omission or intentional misconduct of Developer, its officers, agents, associates, employees, contractors 
(other than the City, or its employees, officers, agents, associates, contractors or subcontractors), or 
subcontractors due or related to or arising from the Commercial Improvements and any operations and 
activities on the Subject Property or otherwise to the performance of this Agreement. 
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8.  Notices:  Any notices authorized or required to be given hereunder may be personally delivered to the 

person or persons whose names appear below, or by depositing the same in the United States mail, postage 

fully prepaid, certified, return receipt requested, and if intended for the City addressed as follows:   

 

City of Bolivar       

ATTN:  City Administrator 

P.O. Box 9     

Bolivar, Missouri 65613 

 

and if intended for the Developer addressed as follows:   

 ____________________________ 

 ____________________________ 

 ____________________________ 

 ____________________________ 

 

 

Either party will notify the other party as soon as is practicable upon the change of address for notification 

purposes.  If properly addressed and mailed pursuant to the terms of this paragraph, delivery of notices 

will conclusively be deemed to have been made two days after mailing. 

 

9.  Breach and Early Termination:  Unless specified otherwise in this Agreement, a party will be in 

default of this Agreement if such party breaches any term or condition of this Agreement and such breach 

remains uncured after thirty (30) calendar days following receipt of written notice from the other party of 

such breach (or such additional amount of time as the parties have mutually agreed to in writing), the non-

breaching party  will have the right to terminate this Agreement immediately by providing written notice 

to the breaching party. 

 

10.  Authorized Employees:  Developer acknowledges that Section 285.530 RSMo. prohibits any 

business entity or employer from knowingly employing, hiring for employment, or continuing to employ 

an unauthorized alien to perform work within the State of Missouri.  Developer therefore covenants that it 

is not knowingly in violation of Subsection 1 of Section 285.530 RSMo., and that it will not knowingly 

employ, hire for employment, or continue to employ any unauthorized aliens, and that its employees are 

lawfully eligible to work in the United States. 

 

11.  Prevailing Wages:  To the extent required under the State of Missouri’s prevailing wages laws for 

public works contracts, §§ 290.210 et seq., the parties stipulate that the Developer is responsible for 

ensuring that not less than the prevailing hourly rate of wages shall be paid to all workmen performing 

work on the Subject Property for any work for which such prevailing wages would be applicable, if any. 

 

12.  Assignment:  Developer may at any time assign, transfer or otherwise convey any of its rights or 

obligations under this Agreement to an Affiliate without the approval of the City so long as the 

Developer, the Affiliate and the City (which approval will not be unreasonably withheld or denied), first 

execute an agreement under which the Affiliate agrees to assume and be bound by all covenants and 

obligations of Developer under this Agreement.  The Developer may also assign its rights and obligations 

under this Agreement to a financial institution or other lender for purposes of granting a security interest 

in the Commercial Improvements or Subject Property, provided that such financial institution or other 

lender first executes a written agreement with the City governing the rights and obligations of the City, 

Developer and the financial institution or other lender with respect to such security interest.  Otherwise, 

the Developer may not assign, transfer or otherwise convey any of its rights or obligations under this 
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Agreement to any other person or entity without the prior consent of the City’s Board of Aldermen, which 

consent will not be unreasonably withheld, conditioned or delayed, so long as:  (i) the prior approval of 

the assignee or successor and a finding by the City’s Board of Aldermen that the proposed assignee or 

successor if financially capable of meeting the terms and conditions of this Agreement; and (ii) prior 

execution by the proposed assignee or successor of a written agreement with the City under which the 

proposed assignee or successor agrees to assume and be bound by all covenants and obligations of 

Developer under this Agreement.  Any attempted assignment without the City’s Board of Aldermen prior 

consent will constitute a breach and be grounds for termination of this Agreement following receipt of 

written notice from the City to Developer.  Any lawful assignee or successor in interest of Developer of 

all rights under this Agreement will be deemed “Developer” for all purposes under this Agreement. 

 

13.  Waiver:  All parties to this Agreement agree that the failure of any party to this Agreement to strictly 

enforce any term of this Agreement will not ever result in a waiver of such party to subsequently enforce 

the conditions of this Agreement. 

 

14.  Severability:  In the event that any provision, paragraph, sub-paragraph, or sentence of this 

Agreement is declared to be invalid for any reason, it will not affect the validity of any other provision of 

this Agreement, and all other provisions, paragraphs, sub-paragraphs, and sentences will remain in full 

force and effect.   

 

15.  Complete Agreement:  It is agreed and understood by all parties to this Agreement that this 

instrument constitutes the entire agreement between the parties, and that the terms and provisions of this 

Agreement are contractual and not mere recitals.  No additional promises, agreements, and conditions 

have been entered into other than those expressly set forth in this Agreement.  This Agreement may not 

be modified or amended without the written, signed consent of all parties to this Agreement.    

 

16.  Choice of Law and Venue:  This instrument will be construed and enforced under the laws of the 

State of Missouri.  Any Dispute Resolution or legal action arising hereunder will be handled in Polk 

County, Missouri, and all parties consent to the venue of such Court. 

 

17.  No Third-Party Beneficiaries:  There are no third-party beneficiaries to this Agreement. Nothing 

contained in this Agreement shall create a contractual relationship with or a cause of action in favor of a 

third party against either party. 

 

18.  Binding Effect:  This Agreement will be binding upon and will inure to the benefit of the City, and 

their respective successors and assigns, and upon the Developer, and their heirs, personal representatives, 

successors and assigns. 

 

 

 

 

 

 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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THIS IS A BINDING LEGAL DOCUMENT.  BEFORE SIGNING BELOW, THE PARTIES TO THIS 

AGREEMENT DECLARE THAT THEY ARE OF SOUND MIND AND ARE OTHERWISE 

LEGALLY CAPABLE OF ENTERING INTO THIS AGREEMENT, THAT THEY HAVE 

COMPLETELY READ THIS INSTRUMENT, AND THAT THEY FULLY UNDERSTAND ALL OF 

THE TERMS CONTAINED HEREIN. 

 

 

 

 

City of Bolivar, Missouri 

 

 

______________________________   ______________________________ 

Christopher Warwick, Mayor    DATE 

 

 

ATTEST 

 

 

______________________________   ______________________________ 

City Clerk      DATE 

 

 

 

 

 

 

 

Signature of Developer, or Developer’s Agent     

 

   

_____________________________    ______________________________ 

@@@@@@@@@@@    DATE 

      

By, @@@@@ 

 

 

_____________________________    ______________________________ 

@@@@@@@@@@@    DATE 

      

By, @@@@@ 

 

 

_____________________________    ______________________________ 

@@@@@@      DATE 
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Bill No. 2020-33     Ordinance No. __________ 

 

“AN ORDINANCE AUTHORIZING A CONTRACT WITH THE OZARKS 

REGIONAL YMCA FOR THE PURCHASE OF REAL ESTATE IMPROVEMENTS 

AND EQUIPMENT, AND BUY-OUT OF CURRENT LEASE.” 

 

Filed for public inspection on ______________________.  

 

First reading _____ In Full; _____ By Title on  ____________________. 

 

Second reading _____ In Full; _____ By Title on __________________. 

 

Vote by the Board of Aldermen on ____________________: 

 

______ Aye; _____ Nay; ______ Abstain 

 

______ Approved by the Mayor on ____________________. 

 

______ Vetoed by the Mayor on _______________________. 

 

Board of Aldermen Vote to Override Veto on ______________________. 

 

_____ Aye; ______ Nay; ______ Abstain 

 

Bill Effective Date: ____________________.  
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Bill No. 2020-33     Ordinance No. ____________ 

 

“AN ORDINANCE AUTHORIZING A CONTRACT WITH THE OZARKS 

REGIONAL YMCA FOR THE PURCHASE OF REAL ESTATE IMPROVEMENTS 

AND EQUIPMENT, AND BUY-OUT OF CURRENT LEASE.” 

 

Be it Ordained by the Board of Aldermen of the City of Bolivar, Missouri, as follows:  

 

Section I: The City is hereby authorized to enter into an agreement with the Ozarks 

Regional YMCA, for the purchase of real estate improvements and equipment, and buy-

out of current lease; with such contract and terms to be in the form attached hereto as 

Exhibit “A” and made a part hereof by reference.   

 

Section II: The Mayor and City Clerk are hereby authorized and directed to enter into an 

agreement as described above for and on behalf of the City.  

 

Section III: This Ordinance shall be in full force and effect from and after: its passage by 

the Board of Aldermen and approval by the Mayor. 

 

 

 

    __________________________________  

    Christopher Warwick, Mayor  

 

 

ATTEST: 

 

 

_________________________________ 

Paula Henderson, City Clerk 
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CERTIFICATION 

 

I, Paula Henderson, do hereby certify that I am the duly appointed and acting City Clerk 

for the City of Bolivar, Missouri; that the foregoing Ordinance No. __________ was 

adopted by the Board or Aldermen and thereafter approved by the Mayor and became 

effective on ________________, 2020; and that said Ordinance remains in full force and 

effect, having never been altered, amended nor repealed.  

 

 

    ___________________________________  

    Paula Henderson, City Clerk  
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 CONTRACT FOR SALE OF REAL ESTATE, IMPROVEMENTS, AND LEASEHOLD INTEREST 

 

 This Contract for Sale (hereinafter referred to as the “Agreement”) is made and entered into this 1st 

day of September, 2020, by and between OZARKS REGIONAL YMCA, a Missouri Not-for-Profit 

Corporation (hereinafter sometimes referred to as the “YMCA") and the CITY OF BOLIVAR, 

MISSOURI, a Missouri Municipal Corporation (hereinafter sometimes referred to as the “City”). 

 

PURPOSE:  The purpose of this Agreement is to obligate the YMCA to sell to the City certain real estate 

and improvements as identified herein, and to do so in accordance with the terms herein, and to obligate the 

City to compensate the YMCA for the real estate and improvements in accordance with the terms herein, and 

to establish the YMCA’s and City’s respective obligations to one another with respect to the purchase of said 

real estate and improvements. 

 

 WHEREAS, the City and the YMCA entered into a “Ground Lease Agreement” dated on our about 

August 18, 2003 (the “Ground Lease”) wherein the City leased to the YMCA certain real estate as identified 

more specifically herein located in the City of Bolivar, Missouri; and 

 

 WHEREAS, the term of the Ground Lease is currently set to expire on or about August 17, 2102; 

and 

 

 WHEREAS, the Ground Lease was amended on or about December 15, 2010 to add additional terms 

and to revise the legal description of the real estate subject to the Ground Lease; and  

 

 WHEREAS, the YMCA has built improvements on the real estate subject to the Ground Lease for 

the purpose of providing community services and recreational services to the public; and 

 

 WHEREAS, economic forces have frustrated the YMCA’s ability to provide the community services 

and recreational services as contemplated in the Ground Lease; and 

 

 WHEREAS, the City desires to acquire the real estate and improvements subject to the Ground 

Lease for the purpose of continuing community and recreational services for the City’s residents and 

surrounding area, and the YMCA desires to divest itself of the same. 

 

NOW, THEREFORE, THE YMCA AND THE CITY  

MUTUALLY AGREE TO THE FOLLOWING TERMS AND CONDITIONS 

 

1.  Property to be Purchased:  YMCA will sell to the City, and City will purchase from YMCA, the 

YMCA’s interest in the real estate and improvements being more particularly described and located as 

follows:   

 

All that part of the Northwest Quarter of Section 11 and the Northeast Quarter of Section 

10, all in Township 33 North, Range 23 West, being more particularly described as 

follows: 

 

COMMENCING at the Northwest Corner of Section 11, Township 33 North, Range 23 

West; thence South 65 Degrees 48 Minutes 09 Seconds East, a distance of 314.27 feet to 

a point in the South Right-of-Way line of Missouri Highway 32 (West Broadway Street), 

said point being the POINT OF BEGINNING; thence South 28 Degrees 24 Minutes 04 

Seconds West, a distance of 717.00 feet to a point; thence North 73 Degrees 34 Minutes 

21 Seconds West, a distance of 51.23 feet to a point; thence South 20 Degrees 01 Minutes 

59 Seconds West, a distance of 1,294.70 feet to a point; thence North 88 Degrees 09 
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Minutes 31 Seconds West, a distance of 346.57 feet to a point marked by a found 3/8" 

iron bar; thence North 21 Degrees 01 Minutes 39 Seconds East, a distance of 700.26 feet 

to a point; thence North 87 Degrees 53 Minutes 34 Seconds West, a distance of 66.17 feet 

to a point marked by a found 5/8" iron bar with cap, "Polk Co. Nelson 1837"; thence 

North 02 Degrees 09 Minutes 25 Seconds East, a distance of 657.43 feet to a point; 

thence South 88 Degrees 02 Minutes 57 Seconds East, a distance of 457.69 feet to a point 

marked by a found 5/8" iron bar; thence North 19 Degrees 56 Minutes 27 Seconds East, a 

distance of 630.18 feet to a point of curvature in said South Right-of-Way line; thence 

along a non-tangent curve to the right having a Radius of 1860.08 feet, a Length of 

305.90 feet, an Internal Angle of 09 Degrees 25 Minutes 21 Seconds, a Chord Bearing of 

South 76 Degrees 59 Minutes 58 Seconds East, and a Chord Length of 305.55 feet to the 

POINT OF BEGINNING and containing 721,456 square feet or 16.56 acres of land, 

more or less, EXCEPT any part thereof taken, deeded or used for road or highway 

purposes.  Subject to any easements or restrictions of record, and  

 

 EXCEPT that part described as: 

 

COMMENCING at the Northwest corner of the Northwest Quarter of Section 11, Township 

33 North, Range 23 West, Polk County, Missouri; thence South 65 Degrees 48 Minutes 09 

Seconds East, a distance of 314.27 feet to the POINT OF BEGINNING; thence South 28 

Degrees 24 Minutes 04 Seconds West, a distance of 271.02 feet to a point; thence along the 

Northerly face of the existing building the following 5 (five) calls; North 56 Degrees 59 

Minutes 36 Seconds West, a distance of 119.25 feet to a corner; thence North 33 Degrees 00 

Minutes 24 Seconds East, a distance of 2.66 feet to a corner; thence North 56 Degrees 59 

Minutes 36 Seconds West, a distance of 26.92 feet to a corner; thence South 33 Degrees 00 

Minutes 24 Seconds West, a distance of 2.66 feet to a corner; thence North 56 Degrees 59 

Minutes 36 Seconds West, a distance of 24.13 feet to a corner; thence departing said North 

face of the existing building; North 70 Degrees 19 Minutes 52 Seconds West, a distance of 

19.43 feet to a point;  thence North 19 Degrees 41 Minutes 19 Seconds East, a distance of 

110.63 feet to a point; thence North 13 Degrees 22 Minutes 34 Seconds East, a distance of 

25.38 feet to a point; thence North 07 Degrees 31 Minutes 18 Seconds East, a distance of 

28.44 feet to a point; thence North 10 Degrees 13 Minutes 16 Seconds East, a distance of 

41.35 feet to a point in the South Right-of-Way line of West Broadway Street, as now 

established; thence along said South Right-of-Way line, along a non-tangent curve to the 

right having a Radius of 1,860.08 feet, an Included Angle of 07 Degrees 29 Minutes 26 

Seconds, a Length of 243.18 feet, a Chord Bearing of South 76 Degrees 02 Minutes 01 

Seconds East, a Chord Length of 243.01 feet to the POINT OF BEGINNING, and 

containing 49,802 square feet or 1.14 acres of land, more or less, EXCEPT any part thereof 

taken, deeded or used for road or highway purposes.  Subject to any easements or 

restrictions of record. 

 

To the extent not already included in the legal description above, the sale will also include the following 

property in Polk County, Missouri, to-wit: 

 

Beginning S 65°48’16”E 314.27’ from the Northwest corner of Section 11, Township 33N, 

Range 23W, at the South right of way of Missouri Highway “32”, thence S 28°23’57”W 

717.00’, thence N 73°34’28”W 51.23’, thence S 20°01’52”W 1294.70’, thence N 

88°09’38”W 346.57’, thence N 21°01’32” E 700.62’, thence N 87°53’41”W 66.17’ to the 

Southeast corner of Meadow Lane Estates, thence N 02°09’18”E 657.43’, thence S 

88°03’04”E 457.69’, thence N 19°56’20”E 630.19’, thence Easterly along the South right of 

way of Missouri Highway “32”, 305.42’ to the point of beginning, in Bolivar, Polk County, 



 

 

Page 3 of 9 _____ _____  (Initials of Parties) 

 

 

Missouri and containing 16.55 acres more or less as surveyed in County Surveyor’s Record 

Book 11 at Page 300; subject, however, to a right of ingress and egress across that part of the 

Premises that is ultimately built as a parking lot to allow patrons of the Polk County Library 

and patrons of the Polk County Senior Citizens Center that are located on either side of the 

Premises to cross the drive areas of the parking lot for ingress to or egress from said facilities 

or to pass between those facilities and the YMCA facility to be constructed on the Premises. 

 

 

The improvements are generally located at 1710 W. Broadway, Bolivar, MO 65613. In addition, the YMCA 

will sell to the City and the City will purchase from the YMCA, the tangible personal property and equipment 

now present at the Subject Property, more particularly identified in Exhibit “A” attached hereto and 

incorporated herein by reference. 

 

The real estate, improvements, tangible personal property, and the Ground Lease identified above are 

sometimes collectively referred to herein as the “Subject Property.”  

 

2.  Purchase Price:  The purchase price for the Subject Property will be the sum of Five-Hundred-

Seventy-Five-Thousand and no/100s Dollars ($575,000.00).  The purchase price will be paid as follows: 

 

The City will pay all of the purchase price at closing in cash or certified funds. 

 

3.  Title Insurance and Other Certification Related to Real Estate and Personal Property:  The 

parties acknowledge that a reputable title company will obtain a Commitment for Owner's Title Insurance 

for the full amount of the purchase price of the real estate issued by a reputable company authorized to 

write such insurance within the State of Missouri in form approved by the American Land Title 

Association ("ALTA"). Such Commitment shall show good and marketable title, subject only to (i) right-

of-ways for public roads and highways, (ii) private roadways and utility easements which are either 

obvious from an inspection of the premises, or which do not materially effect the use or value of the 

property for its intended use, (iii) other defects or encumbrances which may be, and are in fact, removed 

or cured prior to or concurrently with closing, and (iv) standard exceptions of an ALTA form of Owner's 

Title Insurance Commitment. After closing City shall be furnished with an Owner's Title Insurance policy 

in form approved by the ALTA for the full amount of the purchase price showing good and marketable 

title in City and containing no exceptions from the coverage except those permitted herein, and standard 

exceptions of Owner's Title Insurance policies written in the State of Missouri. Title insurance costs are to 

be paid as provided below.  This PART II is contingent upon receipt of a Commitment for Owner’s Title 

Insurance in accordance with the provisions above, and good and marketable title in the premises on or 

before the date of Closing. 

 

Additionally, the YMCA will certify prior to closing that the YMCA has full title to and the right to 

transfer the leased personal property free and clear of any encumbrances of any kind.  The YMCA will 

indemnify and hold the City harmless from any and all damages or losses incurred by City by reason of 

the YMCA not having full title to and the right to transfer the leased personal property free and clear from 

encumbrances. 

 

Notwithstanding the foregoing provisions, the parties acknowledge that the YMCA is the owner of the 

improvements but that the real estate itself will likely be shown as already owned by the City and subject 

to the existing Ground Lease between the parties.  The City will otherwise be looking for confirmation of 

clear title, and not necessarily that the underlying real estate is owned by the YMCA.  The parties 

acknowledge that the value of the transaction is in:  (i) The City’s purchase of the improvements as built 

by the YMCA and located on the underlying real estate; and (ii) the termination of the Ground Lease and 
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obtaining free and clear interest in the underlying real estate; and (iii) the City’s purchase of the tangible 

personal property as identified herein. 

 

4.  Condition of Improvements:  City shall have the right to have the premises inspected at their cost by 

third parties for termites or other insect infestations, for structural integrity and conditions, for roof 

conditions; for compliance with electrical, plumbing and HVAC codes, and for other conditions effecting 

the value and desirability of the property.  Said inspection, if elected by the City, will be completed no 

later than thirty (30) days after the date of this Agreement.  YMCA will not be obligated to expend 

additional amounts to cure safety or health conditions, or conditions that effect the integrity of the 

improvements, that are revealed by the inspections. If the cost of treatment and/or repair is reasonably 

estimated to be greater than $1,000.00, and the conditions are material defects that are not readily 

observable by a visual inspection of the premises by an average person not skilled as a builder or 

contractor, YMCA shall have five (5) days following delivery of the inspection report to elect in writing 

to treat or repair the conditions. If YMCA elects not to so repair, City shall have five (5) days within 

which to elect in writing to terminate this Agreement without liability by either party, or to proceed with 

closing subject to the defective conditions. If City waives their right to cause the premises to be inspected, 

or elect to proceed to closing because the cost of treatment and repair exceeds $1,000.00 and YMCA has 

elected not to expend money to cure the defective conditions, Citys’ purchase of the property will be “as 

is” and with all defects (except those elected to be repaired by YMCA). Notwithstanding the provisions of 

the preceding sentence, YMCA covenants that (i) they have not knowingly made any misrepresentation 

regarding the condition of the premises, and (ii) the possession of the improvements will be delivered 

pursuant to the terms of this Contract in at least as good of a condition as at the date of City's last 

inspection prior to the execution of this Contract. However, except for any intentional misrepresenta-

tions or conditions first occurring after the date of City's last inspection, YMCA shall have no 

responsibility for any defective conditions except as otherwise specifically set forth in this Section. 

 

5.  Closing Date; Extension of Closing:  The sale shall be closed in Bolivar, Missouri on or before the 

_____ day of _______________________________, 2020 at a time and location mutually agreeable to 

the parties.   YMCA may extend the closing date upon written notice to City for no more than fifteen (15) 

days for the purpose of curing title defects disclosed by the company issuing the Commitment for 

Owner’s Title Insurance.  If title defects are not cured within the time allowed despite the diligent efforts 

of YMCA to do so, City may either extend YMCA additional time to cure such defects, or terminate this 

Agreement.  If this Agreement shall be terminated as a result of YMCA's inability to deliver City good 

and marketable title notwithstanding YMCA's diligent efforts to correct the defective conditions, such 

termination shall be without liability to either party; provided, that the YMCA shall pay all costs incurred 

for title searches, title insurance commitments or title examinations. 

 

6.  Closing Procedure:  At closing, YMCA shall make, execute, and deliver to the City a Quit-Claim 

Deed conveying the YMCA’s interest in and to the Subject Property to the City, along with a written 

assignment or termination of the existing Ground Lease between the parties, so that the City will 

thereafter have title free and clear of all liens and encumbrances except as specifically herein provided to 

the contrary.  YMCA will also execute all necessary documentation to transfer title to all of the tangible 

personal property identified in Exhibit “A” to the City.  Concurrently therewith, all payments required to 

be made at closing shall be made with certified funds, and City shall execute and deliver all documents 

called for herein. Each party shall execute such other instruments as may be necessary, appropriate or 

convenient to close the sale, and to enable the closing agent to comply with appropriate state or federal 

laws, rules or regulations. 

 

7.  Payment of Costs:  The parties agree to the following division of the costs of this Agreement:  City 

will pay the cost of any survey, and title policy.  The YMCA will pay the costs of title commitment. 
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YMCA and City will each pay one-half (1/2) of all remaining costs associated with this Agreement, 

including escrow or closing fees, provided that each party will pay its own legal fees. 

 

8.  Risk of Loss:  Risk of loss of the improvements located on the premises prior to closing shall be on 

YMCA.  In the event any improvements shall be damaged by fire or other casualty prior to closing, but 

the same may be restored within a period of sixty (60) calendar days, YMCA shall restore the premises to 

at least their present condition, and the sale shall be closed upon the completion of such repairs or on the 

closing date above provided, whichever is later.  In the event the premises are so destroyed that they 

cannot be restored within said period of time, the parties may either (i) extend the closing date, in writing, 

to allow YMCA time to repair the damaged or destroyed improvements, or (ii) close this Contract with an 

equitable adjustment to the purchase price and terms of sale as agreed upon, in writing, by the parties, or 

(iii) either party may terminate this agreement by giving written notice to the other, without liability to 

either party.  

 

9.  Default:  In the event of default by either party as to this Agreement, each party will retain their rights 

and will be entitled to seek any remedy available to them at law or in equity.  

 

10.  Possession: Formal “fee simple” possession of the Subject Property will accompany delivery of the 

deed and all other necessary closing documents to the City. 

 

11.  Insurance:  YMCA agrees to assign to City, if they so request, any insurance policy insuring the 

premises at date of closing and premiums shall be prorated. 

 

12.  YMCA’s Additional Covenants:  YMCA hereby covenants as follows: 

a. Warranties of Subject Property: YMCA covenants and warrants that they have good 

right to sell their interest in the Subject Property; and that they will indemnify and hold 

the City harmless from all costs, expenses or damages incurred as a result of claims or 

demands against the City for breach of these provisions. 

 

b. Lenders and Holders of Security Interests:  The obligations of the City to this Agreement 

are contingent upon the YMCA providing adequate assurance prior to closing that any 

lenders holding a security interest of any kind related to the improvements, Ground 

Lease or the tangible personal property have granted the YMCA with permission to 

enter into this Agreement.  The YMCA will indemnify and hold the City harmless from 

all costs, expenses or damages incurred as a result of any breach of the provisions of this 

section. 

 

13.  Costs, Expenses, and Attorney Fees:  If either party incurs costs, expenses, or attorneys’ fees in order 

to enforce any of the provisions of this Agreement as a result of a breach or alleged breach of this 

Agreement by the other party, then the party who is found or adjudicated to be in default will be 

responsible to reimburse the other party for all costs, expenses, and reasonable attorneys’ fees incurred by 

party not in default. 

 

14.  Notices:  Any notices authorized or required to be given hereunder may be personally delivered to the 

person or persons whose names appear below, or by depositing the same in the United States mail, postage 

fully prepaid, certified, return receipt requested, and if intended for YMCA addressed as follows:   
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City of Bolivar, Missouri 

Attn:  City Administrator and Mayor 

 PO Box 9 

Bolivar, MO 65613 

 

 

and if intended for City addressed as follows:   

 Ozarks Regional YMCA 

 c/o Kathryn Custer 

 _______________________ 

 _______________________ 

 

Either party will notify the other party as soon as is practicable upon the change of address for notification 

purposes.  If properly addressed and mailed pursuant to the terms of this paragraph, delivery of notices will 

conclusively be deemed to have been made two days after mailing. 

 

15.  Taxes:  If applicable, taxes for the year 2019 and all prior years shall be paid by YMCA; and taxes for 

the year 2020 shall be prorated between the parties depending upon the date the sale is closed. 

 

16.  Environmental Concerns:  Anything to the contrary in this agreement notwithstanding, the obligation 

of the City to consummate the closing of this transaction is subject to and conditioned on the satisfaction at or 

prior to closing of the following condition precedent:  City shall receive evidence satisfactory to City that the 

property has not been used for the handling, treatment, storage, or disposal of any hazardous or toxic 

substance, as defined under any applicable state or federal laws or regulations, including, but not limited to, 

the Comprehensive Environmental Response Compensation and Liability Act, as amended, and regulations 

under this Act, and analogous laws and regulations of the State of Missouri.  This section will not apply to the 

storage of any substance by the City as needed to properly maintain the City’s aquatic center that is adjacent 

to and connected to improvements on or around the Subject Property. 

 

17.  Waiver:  All parties to this Agreement agree that the failure of any party to this Agreement to strictly 

enforce any term of this Agreement will not ever result in a waiver of such party to subsequently enforce the 

conditions of this Agreement.  

 

18.  Severability:  In the event that any provision, paragraph, or sub-paragraph, sentence, or phrase of this 

Agreement is declared to be invalid for any reason, it will not affect the validity of any other provision of this 

Agreement, and all other provisions, paragraphs and sub-paragraphs, sentences and phrases will remain in 

full force and effect. 

 

19.  Complete Agreement:  It is agreed and understood by all parties to this Agreement that this instrument 

constitutes the entire agreement between the parties, and that the terms and provisions of this Agreement are 

contractual and not mere recitals.  No additional promises, agreements, and conditions have been entered into 

other than those expressly set forth in this Agreement.  This Agreement may not be modified or amended 

without the written, signed consent of all parties to this Agreement. 

 

20.  Governing Law and Choice of Venue:  This Agreement will be construed and enforced under the laws 

of the State of Missouri.  All parties to this Agreement agree that the primary venue for any court proceeding 

of any nature that may arise for the enforcement of or collection pursuant to this Agreement will be in the 

County of Polk, in the State of Missouri, and all parties hereby submit to the jurisdiction of the courts of Polk 

County, Missouri as the venue for adjudication of any disputes arising from the enforcement of or collection 

pursuant to this Agreement. 
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21.  Binding Effect:  This Agreement will be binding upon and will inure to the benefit of the YMCA, and 

their respective personal representatives, successors, heirs and assigns, and upon the City, and their heirs, 

personal representatives, successors and assigns. 

 

THIS IS A BINDING LEGAL DOCUMENT.  BEFORE SIGNING BELOW, THE PARTIES TO THIS 

AGREEMENT DECLARE THAT THEY ARE OF SOUND MIND AND ARE OTHERWISE LEGALLY 

CAPABLE OF ENTERING INTO THIS AGREEMENT, THAT THEY HAVE COMPLETELY READ THIS 

INSTRUMENT, AND THAT THEY FULLY UNDERSTAND ALL OF THE TERMS CONTAINED 

HERIN. 

 

  

  

 

 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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 IN WITNESS WHEREOF, this Agreement has been signed on the date or dates indicated opposite 

the signature of each party hereto. 

 

YMCA’s Signature 

 

______________________________  ______________________________ 

Authorized Agent, Ozarks Regional  DATE 

YMCA 

 

______________________________       

[Print Name and Title] 

 

 

 

 

 

City’s Signature       

 

 

 

______________________________  ______________________________ 

By Christopher Warwick, Mayor  DATE 

 

 

 

ATTEST 

 

 

______________________________  ______________________________ 

City Clerk      DATE 
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EXHIBIT “A” 

 

LISTING OF TANGIBLE PERSONAL PROPERTY AND EQUIPMENT 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


